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EDITOR'S NOTES. 


WE noted last month the formation 
of the American Bar Association, but 
omitted to print the list of general of- 
ficers. They are given elsewhere, and 
also a synopsis of the Constitution of 
the Socicty. The local committee ap- 
pointed for this State, to report to the 
Association annually any noteworthy 
changes in the statute law, etc., con- 
sist of Abram Q. Garretson, of Jersey 
City, Garret D. W. Vroom, of Trenton, 
and William E. Potter, of Bridgeton. 
This is an excellent choice, and no 
doubt the committee will do its duty. 
In this connection we call the atten- 
tion of the Bar of New Jersey to the 
meeting of the State Bar Assocition 
at the November meeting of the Su- 
preme Court. This ought to be large- 
ly attended, and some definite line of 
action mapped out for all the commit- 
tees. New. Jersey has the credit of 
being one of the best governed States 
in the Union, with ove of the best ju- 
diciaries and systems of laws. To ake 
herself worthy of ber fume she must 


weed out «Il the bad and weak features | 
| peared, the price paid by the State be- 


cunnected with her jurisprudence, and 
hold fast only to that which is good. 
It would be a disgrace to us not to 


have an active. earnest reform izauyer- | 


37 





ithe series—under the new 


ated where needed, and lawyers alone 
can, by united action, bring this about. 
And it must be apparent, also, that 
such an Association as is proposed ean 
be a more valuable aid to the American 
Association than any “ loeal eomit- 
tee,” or individuals. They ean not only 
report progress here, but can compel 
They may not simply sug- 
gest reforms but enforce their exist- 
ence. When our own Bar Association 
becomes alive fact, as well as a fact 
upon paper,—and it may be made that 
in November, if all the lawyers who 
peruse these lines give their attendance 


progress. 


at the meeting,—we shall be happy to 
liave our columns taken up with perti- 
nent discussions of the true methods 
by which to elevate and purify ony 
whole judicial system. 


Last Spring we gave some facts and 
figures relative to the publication of 
the Law Reports of this State. In 
New York tie first volame—69th in 
contract 
for publishing the decisions has ap- 
ing forty-eight cents, The actual cost 
of production is said, by the Albany 
Law Journal, to have been not less 
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than $1.75 per copy. Taking the lat- 
ter figure as correct, and allowing for 
the large demand of the profession in 
that State for the use of the private 
law libraries, we again repeat the ques- 
tion of last Spring: Why need the 
State of New Jersey pay $5.00 for 
its Law and Equity Reports? Let 
him who can, answer this question. 

Tue Bar Association of New York 
appears to be doing a good work by 
investigating and exposing the taking 
of illegal fees by certain officials in that 
State. Extortion in fees is not simply 
reprebensiLle but criminal, and it mat- 
ters not whether it be the petty or the 
higher official, who is guilty, equal and 
exact justice should be meted out to 
each. In these days of dishonest grasp- 
ing after money, the Bar should keep 
itself elevated to the same high stand- 
ard of purity demanded in other pro- 
fessions and employments, and to this 
erd exercise its influence upon 
every branch of its business, of which 
the matter of fees is not the least. 





Tut wembers of the Irish bar have | 
uyvrievanece against their brethren of | 


the English bar. A proposal was 
made by the benchers of Kings’ Inn, 
Dublin, t> admit English barristers to 
practice before the Trish courts on 
condition of a similar reciprocity be- 
ing extended to Irish barristers clesir- 
ing to practice in England. The com- 
mittee of the fonr London Inns of 
Court, believing that the advantages 
of sneh an arrangement would be all 
on one side, declined the offer peremp- 
torily. The Irish barristers very 
pr perly complain that while the law, 
as now existing, requires that students 
before being called to the Irish bar 
taust keep a number of terms at one 
of the London Inns of Court, in ad- 


i dition to paying certain fees in Lon 


don, whieh go into the coffers of the 
London Inns of Court, it is a grent in 
justice for those Inns to refuse tv 
recognize Irish barristers. When will 
all the wrongs of Ireland be righted 
by England? But in this case per- 
haps the introduction of too much 
Trish wit into the English court room 


pwould rob it of its usual solemnity, 


and hence the recognition of Trish 
barristers ix unadvisable. 





COURT OF CHANCERY OF NEW JERSEY. 


Hon. THEODORE RUNYON, CHANCELLOR. 


Ilun. A. V. VAN FLE 


ALIMONY PENDENTE LITE. 


i 

Vandergrift v. Vandergrift. 
[October Term, 147%. | | 

» court will not go into the merits of the | 

case upon ex parte affidavits on a motion by | 
the wife for alimouy pendente ite, in pro- | 
ceedings instituted by ivr husband for di- 
a vinculo, when the wife makes aft. | 


ET, VicE-CHANCELLOR, 


davit that she believes she hus a good de- 

fense, and the motion was inade bona fides, 

Bill for divoree oa the groand that 
the defendant at the time of her mar- 
riage to the complainant lad «a hus 
Motion for alimony pen- 
On peti- 


band living. 
dente lite and counsel fee 
tion and affidavits on both sides. 
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Mr, A, Flanders for petitioners. 

Mr. F. Voorhees for complainant. 

Tue Caancettor: The bill is filed 
for a divorce on the ground that the 
defendant at the time of her marriage 
to the complainant had a husband liv- 
ing. She has answered the bill. By 
her petition slie makes, under oath, all 
the denial which could reasonably be 
required of her upon this application. 
The complainant has produced numer- 
ous affidavits to show that the peti- 
tioner’s former husband was living 
when she married the complainant. To 
these she opposes affidavits. It is ob 
vious that on this motion for counsel 
fee and temporary xlimony the court 
ought not to undertake to dispose of 
the merits of the litigition on ex parte 
affidavits. The complainant insists 
that the affidavits on his side demon 
strate the truth of tlhe allegations of 
his bill and that the cases of Bullen- 
tine v. Ballentine, 1 Hals. Ch. 471; 
Begbie v. Begbie,‘3 Hals. Ch. 98; 
Dougherty, 4 Hals. Ch. 541; Martin v. 
Martin, Ib. 563; Glasser v. Glasser, 1 
Stew. 22. are, therefore, decisive of 
this application. In those cases the 
court indeed on such a motion as this 
look into tie merits of the application 
as disclosed by the pleadings and affi- 
davits und was guided in tho exercise 
ot its discretion thereby. But these 
were all maintenance. In 
Glasser v. Glasser, which was de- 
cided by me, I was not 
of the bona fides of the petitioner 
None of these 
vinculo. 


suits for 
satisfied 


in binging the suit. 
cases were for divorce a 
The rule applied in them ought not to 
govern this case. Here the complain- 
ant admits the fuct of marriage, but 
alleges that the marriage was invalid 
because, as he undertakes to prove, 
the defendant at the time of her mar- 
rage to him had a husband living. 
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She swears that she had reason to be 
lieve ard still believes that her hus- 
band was then dead. To adjndge 
in limine upon ex parte affidavits that 
the complainant will probably succeed, 
and, therefo.e, to withhold from the 
defendant the means of resisting his 
attack would be substantially toa cer- 
tain extent a prejudgment adverse to 
her on the merits without lawful evi- 
dence, the consequences of which 
might and probably would be that she 
would be unable to defend herself. A 
good defense might, by such means, be 
prevented, anda bad cause conseqnent- 
ly succeed. In the suits for maintenance 
above referred to the consequence 
vf the adjudication of the court was 
to compel the complainant to return 
to her house to be supported there, or 
to await further developments in the 
cause by which it would appear to be 
more probable that her right to sepa- 
rate maintenance would be established, 
or, at least, the bona fides of her ap- 
plication be made to appear more sat- 
isfauctory. The defendant in this case 
is penniless, and unless this court 
provides her with the means of de- 
fence (which the complainant is abun- 
dantly able to furnish) she must go 
undefended, The complainant will be 
ordered to pay a counsel fee of $50 
and $5 a week for temporary alimony. 





CONSIDERATION OF DEED. 


Perkins y. Pagtridge, et al. 
[October Term, 1878.] 


When the grantee\of real estate fraudulently 
misrepresents the value of the considera- 
tion he gives for it, the deed will be set 
aside, and he will be ordered to reconvey it, 
upon the grantor re-assigning to him the 
consideration. 


Bill to set aside a conveyance of 


real estate made by the complainant, 
on the ground of misrepresentations 
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by the grantee as to the value of a 
certain bond and mortgage on other 
real estate ; which bond and mortgage 
were taken by the grantor as part of 
the consideration. On final hearing 
on pleadings and proofs. 

Mr. B. A. Vail for complainant. 

Mr. 8. M. Dickerson for defendant. 

Tue Cuancettor: The complainant 
seeks to set aside a conveyance made 
by him to Charles F. Partridge on the 
first of August, 1875, whereby he con- 
veyed in fee to the latter his house 
and lot in Woodbridge Township in 
the county of Middlesex for the con- 
sideration (including the price of cer- 
tain household furniture sold with the 
property) of $10,000, subject however 
to a mortgage of $3,000 thereon. 
For the balance, $7,000 of the pur- 
chase after deducting the 
amount of the mortgage, he agreed to 


money, 


receive, and did receive accordingly a 
mortgage of the amount then held by 
the defendant, Charles F. Partridge, 
father of the grantor, on 1920 acres of 
wild land in Brown's Tract in Herki 
mer County, New York. The ground 
of the complainant's complaint is that 


he was induced to accept the last 


mentioned mortgage through false and | 


fraudulent representations in reference 
thereto made by the defendant. These 
representations, according to tle bill, 
were that the property was a good and 
safe security for the money the pay- 
ment of which the mor!gaye purport- 
ed to secure, and that the mortgaged 
land was sold by Charles Partridge to 
the mortyagor at the rate of twenty- 
five dollars an The bill 
leges that in fact the mortgagur 
(who was also the obliger in the bond 
thereii mentioned, and the payment of 
which it was made to secure) was x 
man of no pecuniary responsibility,and 
that the mortgaged premises were not 


ucre. al- 
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sold by Charles Partridge for any such 
sum of money as the defendants rep- 
resented, and were worth only abont 
$2,000. That the complainant was de- 
frauded by the representations of the 
defendant is clear from the evidence. 
* * * The complainant is entitled 
to relief. The deed should be set aside, 
and a re-conveyance to the complain- 
ant ordered on the complainant's re- 
assigning the bond and mortgage to 
the defendant, Charles F. Partridge. 
He, according to the testimony of his 
father, purchased it of him and had paid 
him therefor in full. Charles F. Part- 
ridge must account also for the use and 
occupation of the house and lot con- 
veyed to him by the complainant, and 
for the value of the household furni- 
ture. The defendant will be decreed 
to pay costs. 





ORDER TO AMEND. 


Vanderbeck v. Perry, etal. 
{October Term, 1878.] 


An order to amend operates only from the 
time of service. 


Bill for relief. On petition to open 
decree, and let ina defendant to an- 
swer. 

Mr. J. B. 
tioner. 

Mr. F. McGee contra. 


Tax Cuancettor: An order to 
amend operates only from the time of 
service. Price v. Webb, 2 Hare 515. 

The petitioner has a claim to relief 
on the ground of irregularity of the 
proceedings. If his application be 
considered on the ground of misappre- 
heusion on the part of his solicitor of 
his obligation to answer under the 
circumstances, it is enough to say he 
shows no merits but merely says that 
he has a defense. His application is 
in fact presented on the ground of ir- 


| 


Vredenburgh for peti 














regularity in the proceedings alone, 
and on that he has no standing. 
Petition dismissed. 


VOLUNTARY CONVEYANCE. 
Claflin v. Mess. 
(Oct. Term, 1878.] 

1. As to debts existing at the time a volunta- 
ry conveyance is made, the law raises a con- 
clusive presumption of fraud, but a subse- 
quent creditor can only impeach such a con- 
veyance by showing fraud in fact. 

2. A subsequent creditor may avoid a volun- 
tary deed on the ground that it was made 
to defraud existing creditors, but in order to 
do so he must show debts still outstanding 
which existed when the deed alleged to be 
fraudulent was made. 

3. Payment by a grantor of all his debts ex- 
isting at the time he makes a voluntary con- 
veyance, repels the idea that he thereby in- 
tended to defraud his creditors. 


This suit was brought by a judg- 
ment creditor to set aside certain con- 
veyances alleged to have been made in 
fraud of creditors. On final hearing 
on bill, answer and proofs. 

Mr. 8. H. Jones and Mr. J. R. Fin 
ery for complainant. 

Mr. Carl Lentz and Mr. S. H. Pen- 
nington for defendants. 


Tue Vice-Caancettor: The title 
sought to be avoided was made Octo- 
ber fourth, 1870, and was put on ree- 
ord January sixteenth, 1871. No deal- 
ings took place between the judgment 
debtor and the complainant until May 


twenty-sixth, 1871, and the debt on| 
| creditors. 1 Am. Lead. Cas. 40; 1 


which the complainant’s judgment is 
founded was not, incurred until 1873. 
In respect to debts existing at the 
time a voluntary settlement or convey- 
ance is made, the law raises a conelu- 
sive presumption of fraud, and no cir- 
cumstances can be shown which will 
repel that presumption. It is a sound 
principle of law as well as of morals 
that a man must be just before he is 





| 
| 
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But there is no such pre- 
subsequent 
debts, and a ereditor whose debt is in- 
curred subsequent to the making of: a 


generous. 
sumption in respect to 


voluntary deed in order to impeach it, 
must show fraud in fact. Cook v. John- 
son, 1 Beas. 54; Belford v. Crane, 1 C. 
EK. Gr. 271; Ridgeway v. Underwood, 
4 Wash. C. C. R. 137; Reade v. Living- 
stone, 3 Johns. Ch. 481. Actual fraud 
may be established in the same way, 
and by the same means that any other 
facts may be proved. It may be con- 
sidered proved when it appears, that 
after dedacting the property which is 
the subject of the gift, the grantor has 
not retained sufficient available assets 
for the payment of his debts. Freeman 
v. Pope, 5 L. R. Ch. Ap., 544; and it 
may also be inferred in case the grant- 
or retains sufficient property to pay 
his debts, bunt does not actually pay 
them, and applies his property to some 
other use. Spirelt v. Willows, 3 D. G. 
J. &8., 302; and so a fraudulent pur- 
pose will be manifest, when a grantor 
secretly makes a voluntary deed with 
a view to future indebtedness, and with 
a design of so placing his property 
that he will have the benefit of it in 
getting credit, but of having it beyond 
the reach of his creditors in case his 
business is unsuecessful. Cramer vy. 
Reford, 2 C. E. Gr. 383. A subsequent 
creditor may also impeach a voluntary 
deed, simply on the ground that if was 
made with intent to defrand existing 


Story’s Eq. Juris. $361; King v. Wil- 
cox, 11 Paige, 594. Butin such a ease, 
in order to establish « good title to re- 
lief he must show that, at the time of 
the commencement of his snit, there 
were debts stil! outstancing, which the 
grantor owed at the time he made the 
deed; otherwise no foundation is laid 
for avoiding it as a fraud upon antece 

° 
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dent, creditors, for if the grantor has 
paid all his debts incurred prior to the 
conveyance, that fact fully repels all 
idea of frand as to them. Hunt on 
Frand. Con., 52; 1 Am. Lead. Cas. 41; 
Spirelt v. Willows, 3 D.G. J. & S. 292; 
Freeman v. Pope, 9 L. L. Eq. Cas.205; 
8.C.5 L. R. Ch. Ap., .536; Lush v. 
Wilkinson, 5 Ves. 387; Ridney v. Cous- 
omaher, 12 Ves. 156. The complete 
dominion which the law gives every 
man over his property allows him to do 
with it as he pleases, while he is free 
from debt or so long as he pays his 
debts. 

For the present purpose it will be as- 
sumed, notwithstanding some evidence 


to the contrary, that the deed in con- | 


troversy is without sufficient consider- 


ation to support it against creditors 


whose debts existed at the time it was | 


made. The complainant's rights xs a 


creditor, arose long after the title he 


seeks to avoid became a matter of pub- | 


lie reeord. 
ports finding that the deed in ques 
with intent to 
future creditors ; on the contrary it is 


tion was made 


shown quite clearly that the grantor | 


diseharged all his debts for more than 


a year after the deed was made, with | 


quite as much promptness as most 


persons engaged in trade. It is 


| 
shown that a single debt, which at the | 


date of the conveyance was still out 
standing when this suit was commenc- 
ed. 


show that sach a debt still existed, but 


r . . | 
Che evidence will net sup- | 


defraud | 


not | 


The complainant attempted to| 
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his effort resulted in proving that the 
particular debt he had in his mind had 
been fully paid in less than a year af- 
ter the deed was made. The evidence 
wholly fails to show, that at the time 
this action was broneht, there was a 
single debt or liability of the defend- 
ant outstanding or undischarged,which 
There 
were, therefore, when the complainant 
nor 


existed at the date of the deed. 
sued, no antecedent creditors, 
creditor whose equity he could invoke 
or whose wrongs be could display as a 





foundation for velief personal to him- 
iself. The fact was proved beyond dis- 
pute-—indeed, seareely any attempt 
was made to deny it—that the defend- 
ant a year or more after he made the 
conveyance repeatedly represented to 


| 
| persons of whom he desired to obtain 
' 


eredit, that be was still the owner of 
'the property. His conduct in this re- 
fraudulent but 


ought to 


‘spect was not only 
criminal, and he have been 
made to suffer the conseqnence of his 
false pretences. But the property was 
then lawfuily vested in another, whose 
tit], had been notified to all the world 
by an open public record for a year or 
‘more, and no representations the de- 
fendant could make, which was neither 
countenanced | to the 
owner, could effect his title. In my 
has failed to 
to the 


xy nor known 
view the complainant 
i} make a case which entitles him 
relief he asks. 

Dill dismissed. 















POWER OF COUNTY 
REWARD. 


TO OFFER 


|June Term, 1878,] 
1. The authorities of a County have no pow- 
er to offer a reward for the apprehension of 
a criminal, such power beiug only possess- 
ed by the governor, on whom itis expressly 
conferred by statute. 
. The Board of Supervisors of « County may, 
however, by virtue of their general authori- 
ty over the property of the county, offer and 
pay a reward for the recovery of money 
stolen from the county treasury. 
Where 
person who recovers a part only-of the mo- 


such reward has been offered, a 


ney stolen, is entitled to a pro rata portion 
of the reward. 


On Appeal from District Court. The 


1 
tie 


treasury of the defendant was robbed, 
andas plaintiff claims, a reward was 
offered by the defendant for the arrest 
and, conviction of the thieves and an 
additional amount for the recovery of 
the mouey stolen. A demurrer to the 
sustained the 


petition having been 


plaintiff appeals. 


Servers, J.: I. The plaintiff claims 
to have procured the arrest and con- 
viction of one of the thieves, and to 
have recovered or given such informa- 
tion as led to the recovery of a portion 
of the stolen money and claims x pro 
rata share of the reward. ‘This is re- 
sisted by the defendant on the ground, 
that the board of ‘supervisors lad no 
power or authority to offer the reward. 

There is no statute which expressly 
or by necessary implication linposes 
Upou counties any 
the 


crime. ‘The purposes for which mon y 


duty in respect to 
if 


*ITeRE « 


persous Charged with 


belonging tu a county may be oxpend- 
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IOWA SUPREME COURT. 


least by statute, and the expenditure 
must be for some legitimate, purpose 
connected with thecounty government, 
unless there is a statute anthorizing it 
for a different purpose. The only man- 
ner counties can proeure means to pay 
such rewards is by taxation, and the 
people of one county, as distivguished 
from the people of the state, have no 
suchi especial interest in the arrest and 
conviction of criminals as will author- 
ize the levy of taxes to pay such an 
expense in the absence of « statute au- 
thorizing or Lmposing it. 

It is the duty primarily of the state 
to cause the arrest and conviction of 
criminals, in the performance of which 
the state makes use of such officers and 
agencies as it sees proper, and if the 
general assembly saw proper there 1s 
no dvabta duty in respect thereto 
could be legitimately imposed on coun 
ties. But instead of doing so the stat- 
ute expressly authorizes the governor 
in certain specified cases to offer a re- 
ward for the apprehension of persons 
charged with the crimes of murder or 
Code, $58. 

The statute in Maine, as to the pow- 


arson. 


xr of towns in this respect, is much 
like ours as to counties, and there also 
the governor is authorized to offer re- 
yards in certain cases. It was held in 
Gale v. South Berwick, 51 Maine, 174, 
that towns in that state had nv power 


vy 
vy 


to offer rewards for the urrests of crim- 
Such seems also tu be the rule 
in Illinvis. County of Crawfor! v. 
21 Jil. 288. But a coutrary 
adopted in the Borough of 


inals. 
-” 


Spenney, 
rule was 


York v. Forscht, 23) Penn. St. 391, on 





ed are defined, in a great imensure at 





the ground that the burgesses of the 
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Borough were a part of the public po- 
lice. Janvrin v. Exeter, 48 N. H. 83 
is not applicable because the power in 
that state is confined by statute, and 
such is true as to Crawshaw v. Rox- 
bury, 7 Gray 374. 

But as to the power to offer a re- 
ward for the recovery of the money 
stolen, we thiuk a different 
prevail and that to this extent the de- 
murrer should have been overruled. 


rule must 


Counties are bodies corpurate for 
civil and political purposes and ** may 
aequire and hold property and make 
all contracts necessary or expedient 
for the management, contre] and im- 
Code $279. 
Within the limits conferred by statute, 
the 


provement of the same.” 


beards of supervisors have the 
same authority and power as to coun- 
ties as that possessed by the general 
assembly for the state at large, the es- 
sential difference being that the con- 
stitution of the state is prohibitory, 
and defines what the weneral assembly 
may not do, whereas to counties the 
authority of the board of supervisors 
mast be found in the statute in express 
wor’s or fair implication. Such boards 
have full control of county property 
and the care and management thereof. 
Code $303, 11. They levy 
taxes for the purpose of defraying the 


sub. see. 
expenses of the county government, 
and within the maximum fixed by law 
they are the exclusive judges of the 
necessities of the counties in this re- 
Code $796. 

Such being their duties by necessary 


spect. 


implication, they are authorized, we 
think, to offer a reward for the re- 
covery of money belonging to their 
several counties which has been stolen. 
If they cannot do so then no such 

If the 
be recovered a 


exists. stolen 
should not 


amount must be raised by taxation. 


power money 


similar 
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Now, if the money can be obtained by 
offering a reward, the board*has not 
only the power but we think would be 
remiss in their duty should they fail to 
do so if such, in their judgment, was 
the only or better way to recover the 
money. If no such power exists then, 
if udvised that the stolen money was 
probably on deposit in some distant 
place, they would not have the power 
to pay the expenses of any one to go 
to such place, identify the money and 
return it to the county treasury. 

Of necessity it seems to us this 
power must exist, otherwise when a 
county treasury is robbed the county 
authorities must fold their hands and 
remain passive until the thief repents 
aud voluntarily returns the money, or 
rely on the exertions of the individual 
citizen to work and labor for the re- 
covery of the money without hope of 
If the lat- 


ter discovered the money under such 


pay or pecuniary reward. 


circumstances the temptation to di- 
thief the 
county would be great. 

II. It is objected that the payment 
on the 


vide with the instead of 


was conditional 
arrest and of the thieves 
and the recovery of the whole amount 
of money stolen. Such amount was 
about $12.000 and the reward offered 
was “five thousand dollars for the ar- 


of the reward 
conviction 


rest and final conviction of the thieves ”’ 
and * five thousand dollars additional 
reward will be paid for the recovery of 
the money.” It will be seen the re- 
ward offered for the recovery of the 
money is in no respect conditional on 
of the thief. They are 
wholly separate and distiuct, aad in 


the arrest 


this respect entirely different from the 
terms and conditions upon which the 
reward was payable in Jones v. Phoenix 
Bank, 38 N. Y. 228, cited by the ap- 
pellee. 









_—_— ov" = al 








only claims to have recovered or given 
information which led to the recovery 
of a portion of the money he is not 
entitled to recover a pro rata share of 
the reward. In Symmes v. Frazier, 6 
Mass. 344, this question is expressly 
ruled against the appellee. In _ the 
present case the amount stolen was 
uncertain, that is the exact amount we 
suppose was not known. But con- 
cluding it to have been exactly $12.000 
the position of the appellee amounts 
to this: If $11,999 had been recov- 


ered no portion of the reward offered | 


was payable as was held in the Massa- 
chusetts case cited. We do not think 
this is a fair construction of the propo- 
sition. It was not so andei:stood by 
the board of supervisors, because they 
paid a pro rata share of the reward 
for the recovery of another portion of 
the money than that now sued for. 

III. [t is insisted that the bourd of 
supervisors were not in session when 
the reward was offered or rather when 
they determined to offer it. But we 
regard it as too clear for serious con- 
troversy that they afterward and while 
in session ratified and confirmed what 
had been done. 

This they had the power to do. For 
it was competent for them to ratify 
and make obligatory from the begin- 
ning any act irregularly done, which 
they as an original proposition had 
the authority to do. 

In consequence of the reward offered, 
as it sufficiently appears from the pe- 


It is also insisted, as the plaintiff 
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tition, the plaintiff accepted the offer 
and undertook the recovery of the 
money and after this and perhaps after 
the plaintiff had done all he claims to- 
ward the recovery of the money, the 
‘acts of ratification took place. But 
this can innke no difference, for both 
parties were acting in entire good 
faith, and the plaintiff had given in- 
formation as he claims which led to 
| the recovery of the money, relying as 
‘he had the right todo on the good 
|faith of the defendant to pay the re- 
ward if he showed hiinself entitled 
thereto. The case of Fitch v. Sneda- 
ker, 38. N. Y. 248 is notin point be- 
cause in that case the reward was of- 
fered to any person who should give 
|information which would lead to the 
| ‘apprehension and conviction ” of the 
‘criminal and the plaintiffs had no 
i knowledge of the reward at the time 


| . . . : 
|they gave infurmation which ‘ed to 











ithe arrest; and as to the conviction it 
was held that one who gave no infor- 
mation nntil after the arrest was not 
entitled to the reward. Having de- 
termined the board had the requisite 
power, the amount of the reward in 
the absence of fraud was wholly with- 
in their discretion. 

Without enlarging on the question 
we are of the opinion the matters 
stated in the petition entitle plaintiff 
to recover. Whether he gave infor- 
mation as to entitle him to the reward 
isa question for the jury under the in- 
structions of the court. 





Reversed, 
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PENNSYLVANIA SUPREME COURT. 


PUBLIC DEDICATION. 


Justice et al. v. Nesquehoning Valley 
Railroad Co. 


1. At common law one who erects fixtures on 
anothers’ land dedicates his structures to 
the owner. 

But the question of fixtures or not de- 
pends on the nature and character of the 
act by which the structure is put in place, 
and of the structure itself, the policy of 
law connected with its purposes, and the 
intentions of those connected with the act. 


Where the purpose is a public use, and 
there was no intent to hold adversely as a 
trespasser, or to improve the ground or 
make it useful and valuable by the erection, 
the common law rule does not apply. 

When a railroad company, chartered by 
the State, having the right to enter on land 
under authority of law to build a railroad 
for public use, entered and built its road 
upon land without objection from tenants, 
although they were trespassers by reason 
of the omission to do an act required for 
the security of the citizen, to wit, to make 
compensation or give security for it, yet 
there was not such a dedication in law of 
the property in the ties and rails to the 
owners of the land as to entitle them to in- 
clude these things in the assessment of the 
damages under the railroad law, and recover 
accession to the value of 


their value as an 


the land taken by the company. 

Aeyew, C. J.: This is a proceeding 
to view and value land taken by the 
Nesquehoning Valley Railroad Compa- 
for its railroad, and to assess 
dimages therefor. It came into the 
eourt below by appeal from the find- 


Dany 
4 . 


ing of viewers, and was tried before ¢ 
jury. 
As stated in the argument of the 





plaintiff in error there is a single 


question raised by all the assignments 
of ervor, to wit, whether the plaintiffs 
were the owners of the ties, rails and: 


other structures placed on the land by 
the railroad company before the 3d of 
April, 1874, the date of the verdict 
in ejectment? The facts are few, and 
fairly raise the question. The plain- 
tiffs were the owners of a large tract 
of land lying at the entrance or “ key ” 
to the valley, and divided by the Nes- 
quehoning creek, leaving fifty acres to 
the south of the stream, consisting of 
The rail- 
road nearly bisects these fifty acres, 
In 1869 the railroad company endea- 


valley and timbered hillside. 


vored to purchase the whole of this 
part, but owing to the large number of 
owners failed to du so. 
entered and built its road without ob- 
jections, except it was notified to re- 
pair injuries to tenants. A bond was 
offered the of of the 
owners, who said he did not want. it. 
The facts exhibit no outrage in the 
tuking of the property. but the entry 
was clearly trespass. 


rT 
The company 


husband one 


No bond having 
been filed and approved according to 
law, the eutry was irregular, and sub- 
jected the company to an action of 
ejectment, in which judgment was con 
fessed April 3d, 1874, and execution 
stayed until the proceedings to assess 
the damages should be completed. 

The company being « trespasser, 
and the entry not in conformity to 
law, the question is, whether the ir- 
regular proceeding operated as a dedi- 
eaticn in law of the property in the 
ties and rails tu the owners of the 
lund, so as to entitle them to include 
these things in the assessment of the 
damages under the railroad law, and 
recover their an aceession 
to the value land = takeu 
the company. .A careful considera- 


value as 


) of the 
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tion and analysis of the case before us 
will show that it differs in essential re- 
spects from that of a mere trespasser, 
whose structures upon the land of an- 
other enure to the benefit of the own- 
er of the land. 

The common law rule is undoubted- 
ly that a trespasser who builds on an- 
other's land dedicates his structures to 
the owner. The reason is obvious, for 
like him who sows where he cannot 
reap, he can obtain no advantage by 
his wrong, and having affixed his chiat- 
tels to the realty, they become part of 
it, and he cannot add further injury by 
tearing them down. Even a tenant is, 
to amodified extent, affected by the 


same rule. If he improves under a 


covenant it governs his right of removal. 
So if in favor of trade he erects strue- 
tures for his business, doing no un- 
necessary or irreparable injury to the 


land, yet having done this without 
consent, he must remove his erections 
before the expiration of his term, other- 
wise he will be presumed to dedicate 
them to his lessor. There is also to 
be noticed a clear distinction between 
putting do .n a railroad track under a 
lease and an act of appropriation of 
the land under a charter. This is 
clearly pointed out in Heise v. Penna. 
Railroad Co. 12 P. F. Smith, 67. The 
very intent of an appropriation of land 
is to place upon it and own and use 
the structures necessary to carry out 
‘the charter purpose. Hence no dedi 
cation of the material can be inferred 
in such a case. In this we perceive 
how differently the common law itself 
must view the application of its own 
rules. The great merit of the common 
law, so often commended by jurists, is 
its plasticity as a system of principles, 
and not merely of rigid rules, which 
ean be adapted to new conditions in 
the affairs of men. 





Modern inventions | 
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and discoveries have so far transcend- 
ed the conditions of former times, 
that to apply the rule as to a mere 
trespasser, whose entry is a tort, pure 
and simple, to the case of one author- 
ized to enter for a great public pur- 
pose, merely because of an irregularity 
in the manner of proceeding, would be 
us vainas to attempt to dress a full 
grown man in the garb of his child- 
hood. 

This is not the case of a mere tres- 
pass by one having no authority to 
enter, but of one representing the 
State herself, clothed with the power 
of eminent domain, having a right to 
enter and to place these materials on 
the land taken for a public use—mate- 
rials essential to the very purpose 
which the State has declared in the 
grant of the charter. Itis trae the 
entry was a trespass, by reason of the 
omission to do an act required for the 
security of the citizen, to wit, to make 
compensation or give security for it. 
For this injury the citizen is entitled 
to redress. But his redress cannot ex- 
tend beyond his injury. It cannot ex- 
tend to taking the personal chattels of 
the railroad company. They are not 
his, and cannot increase his remedy. 
The injury was to what the landholder 
had himself,—not to what he had not. 
Then why should the materials laid 
down for the benefit of the public be 
treated as dedicated to him? In the 
case of a common trespasser the owner 
of the land may take and keep his 
structures xolen volens ; but not so in 
this case ; for though the original entry 
was a trespass, it is well settled that 
the company can proceed in due course 
of law to appropriate the land, and con- 
sequently to reclaim and avail itself of 
the structures laid thereon: Harris- 
burg v. Crangle,3 W. & S. 464; Me 
Clinton v. R. R. Co. 16 P. F. Smith, 
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409; R. R. Co. v. Burton, 11 P. F. 
Smith, 379. And in Harvey v. Thomas, 
10 Watts, 63, it was held that the sub- 
sequent proceeding to assess compen- 
sation was a protection against a re- 
covery of vindictive damages. 

Another evident difference between 
a mere tort feasor and a railroad com- 
pany is this, the former necessarily at- 
taches his structures to the freehold, 
for he has no less estate in himself, 
but the latter can take an easement 
only, but the structures attached are 
subservient to the purpose of the ease- 
ment. A railroad company can take 
no freehold title, and when its proper 
use of the easement ceases the franchise 
isatanend. There is no intention in 
fact to attach the structure to the free- 
hold. We have therefore these salient 
features to characterize the case before 


us, to wit, the right to enter on land) 


under authority of law, to build a rail- 
road for public use, the acquisition 
thereby of « mere easement in the land, 
the entire absence of an intention to 
dedicate the chattels entering into its 


construction to the use of the land, the | 


necessity for their use in the execution 
of the public purpose, and lastly, thie 
power to retain and possess these chat- 
tels and the structures they compose 
by a valid proceeding at law, notwith- 
standing the original illegality of the 
entry. For the latter the owner hus 
his appropriate remedies, his action of 
ejeclment tu recover the land, and 
damages for the injury sustained by 


the unlawful entry and holding pos- | 


session, and whatever loss has been 
caused by these illegal acts. 

There are some analogies bearing 
remotely on the question before us, 
showing that property is not gained by 
the owner of land because found upon 
it. Thus in case of property carried 
off by a flood and stranded on the 
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premises of another, the owner may 
follow it, enter and take it, or if the 
owner of the land convert it, may re- 
cover its value: Foster v. Bindle & Co. 
4 Harris, 393; Ellis v. Edwards, 4 
Watts, 63. And even asale will not 
carry unknown secreted valuables : 
Hutchison v. Harris’ Admr. 2 Wright, 
491. 

But a case bearing a close analogy, 
indeed deciding the principles on which 
this case rests, is Meigs’ Appeal, 12 P. 
F. Smith, 28. In the year 1862, the 
United States, in the prosecution of 
the war, erected buildings on the pub- 
lie common of York for military bar- 
racks and hospitals. After the close 
of the war the government was about 
removing the materials when the bor- 
ough authorities proceeded to enjoin 
‘the removal, on the ground that the 
buildings had been affixed to the realty. 
In that case we said, referring to Hill 
v. Sewald, 3 P. F. Smith, 271, that the 
old notion of a physical attachment 
‘had long since been exploded in this 
‘State, and that the question of fixture 
or not depends on the nature and 
character of the act by which the strue- 
ture is put in place, the policy of law 
‘connected with its purpose, and the 
intentions of those concerned in the act. 
This language applies emphatically to 
the case now under consideration. It 
| was further said then: The nature and 





‘character of the structures are alxo to 
ibe considered. They were not im- 
| provements made for objects connected 
with the soil, neither intended to give 
value to it, nor to receive value from 
it. So preciseiy here, the railroad 
having no connection with the improve- 
ment of the land or its uses. ‘* The act 
(says the opinion) is distinguishable 
froin that of an ordinary trespasser. 
There was no intent to improve the 





ground, or to make it accessory tosome 
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business or employment. It was not 
an assertion of title in the soil, or of 
an intention to hold adverse posses” 
sion. Indeed there was not a single 
element in the case which characterizes 
the act of a tort-feasor. who annexes 
his structure to the freehold, and is 
therefore presumed to intend to alter 
the nature of the chattel and convert 
it into realty, and thereby to make a 
gift of it to the owner of the freehold.” 
This language strongly characterizes 
the case before us. Here, as there, the 
purpose is a public use; there was no 
intent to hold adversely as a trespass 
er, nor to improve the ground, or to 
make it useful and valuable by the 
erection. The rails and ties were not 
intended to be attached to the free- 
hold, but were laid down as part of an 
easement under a franchise of the 
State. There was no intent to use the 
land as an owner would, and no intent 
to abandon the materials to the use of 
the owner, but they were subject to a 
legal proceeding, resulting in main- 
taining both ownership and use for the 
charter purpose. We think therefore 
the ownership of the rails, ties, etc., 
dif not vest in the plaintiffs in error 
by the mere trespass in the original 
entry. 


Judgment affirmed. 





MEASURE OF VALUE OF LEGAL 
SERVICES. 


Thompson v. Boyle. 


The value of the services of a lawyer in a giv- 
en case may be shown by the testimony of 
lawyers as to the value of services of coun- 
sel, under circumstances of general similar- 
ity to those under which the services in 
question were rendered. 


Action by plaintiff, an attorney at 
law, for professional services. The 
plaintiff below, Boyle, and one Minor, 
were employe] by defendant below, 





Thompson, to conduct his defense on 
wn indictment for abortion. Thomp- 
son was found guilty, and an applica- 
tion was made fora writ of error by 
defendant's counsel, and denied. An 
«pplication was made for a pardon,and 
plaintiff attended before the board of 
pardons. Services were also rendered 
at plaintiff's request in the trial of an- 
other person, where a nolle prosequi 
was entered. For these services plain- 
tiff and Minor each demanded $5,000. 
Defendant paid plaintiff $1,300 and 
Minor $1,000, and refused to pay more. 
Other facts xppear in the opinion. 
Opinion By Woopwarp,J: A law- 
yer may bring suit for his fees, 
but his cause is to be tried like the 
causes of other men. When Chief Jus- 
tice Gibson said in the Kentucky Bank 
v. Combs, 7 Barr 543, that “a lawyer 
charged with particular preparations 
for a lawsuit is not to be held respon- 
sible, or paid as a porter or a shoemak- 
er,” he intended simply to declare that 
the sacrifices of labor, time, and money 
made by a lawyer in qualifying himself 
to discharge difficult and responsible 
duties were to be considered in set- 
tling the amount of his compensation. 
The general proposition of the defend- 
ant was to show by Mr. Kaine, from 
his knowledge of the usage of the Fay- 
ette bar, in cases similar to that which 
the plaintiff had tried, what the servi- 
ces of counsel were really worth. In 
regard to compensation for labor per- 
formed in procuring the pardon, ex- 
pert testimony would only be required 
to fix the allowance lawyers should 
receive for the time devoted to its per- 
formance. Upon both points Mr. Kaine 
was undoubtedly competent to speak. 
And the right of the defendant to the 
admission of the testimony not only 
rested on authority, but grew out of 
the very circumstances nnd nature of 
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the case. “The great and general rule 
on the subject of evidence seems to be 
this, that the facts and circumstances 
upon which any reasonable presump- 
tion or inference can be founded, as to 
the truth or falsity of the issue or dis- 
puted fact, are admissible. * * * 
The rule depends principally upon two 
considerations : first. that where direct 
evidence can be obtained of the dispn- 
ted fact, it is essential for the purposes 


| 





THE NEW JERSEY LAW JOURNAL. 


Asa general rule, persons 
or 


purpose. 
necustomed to deal in real estate, 
other property, inay be examined as 
to the value of such property, and the 
effect on it of certain extraneous con- 
ditions. On questions of valuation of 
property, the safest course is to per- 
mit the examination of all having ex- 
perience in the thing valued, leaving 
their authority to be tested on their 


cross-examination. These principles 


of justice that it should be open to con-| are developed and supported by nu- 


tradiction and confirmation from col- 


merous cases collected in the notes to 


lateral circumstances ; and, secondly, | sections 446 and 447 of Wharton’s Law 


the frequent necessity of depending 
wholly upon presumptions and proofs 


from collateral circumstances, a neces- | 


sity frequently arising from the failure 
of direct evidence.” 1 Starkie’s Evi- 
dence, 17, 18. ‘So frequent is the 
failnre of evidence, from accident or 
design, and so great is the temptation 
to the concealment of truth and mis- 
representation of facts, that no compe- 
tent means of ascertaining the truth 
Ib. 39. 
The admission of res geste is justified 
by the anthor on that ground. In ac- 
cordance with the rule thus stated, it 
has been held that even evidence which 
is too slight to prove a fact, but which 
is illustrative of other facts, is relevant, 
and ought to be received. Brown v. 
Clark, 2 Harris, 469. And it is a snffi- 


cient answer to an objection to testi- 


can or ought to be neglected.” 


mony as irrelevant, that it tends in the 
slightest degree to sustain a material 
averment. Miller v. Stem, 2 Jones, 383. 
But the offered testimony of Mr. Kaine 
was something more than merely illus- 
trative and relevant; it hada direct 
bearing on the very point of the con- 
troversy. It is well settled that mar 
ket value may be proved by any one 
conversant with the markets. If the 
thing is one of ordinary use, ordinary 


business exnerience is snfficient for the! 


| 
| 
| 





of Evidence. 

But it is claimed that 
stances of this case resembled those 
of no other, and that the testimony as 
to the value of general professional 
services was inadmissible for that rea 
son. While evidence of exceptional 
and peculiar facts would always re- 
main for the consideration of a jury, 
evidence resting on knowledge of cir- 


the eireum.- 


cumstances of general similarity would 
not, therefore, be necessarily excluded. 
“A resort may be had to the general 
value beionging to things of a given 
class, in order to infer the value of a 
°A 


witness may not be allowed to speak 


particular member of such class. 


of the exact distinctive value of an ar- 
ticle he has not seen. He is allowed 
however, to speak of the market value 
of the class to which this 
longs. He has for instance, 
seen a horse whose value is in contro- 
versy, and he cannot, therefore, an- 


article be- 
never, 


swer as to specify value. 
answer as to the generic value of 
horses of age, color, soundness, and 


But he may 


speed, such as those assumed to belong 
to this particular horse.” Wharton's 
Evidence, $448. ‘“ Whenever the value 
of any particular kind of property, 
which may not be presumed to be with- 
in the actual knowledge of all jurors, 
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is in issue, the testimony of witnesses | ric value of the services of counsel un- 
acquainted with similar property is ad. | der circumstances of general similari- 
missible, although they have never | ty to those under which the plaintiff's 
seen the particular article in question.” | services were rendered. All the distin- 
Miller v. Smith, 112 Mass. 475. In| guishing and peculiar features whose 
the present case, the defendant should | existence was alleged could very easily 
have been permitted to show the gene | have been still kept in view. 

Reversed. 








MISCELLANY. 





STA'TE INSOLVENT LAWS. }or more creditors, by way of prefer- 
‘ence, in satisfaction of their debts, in 
I. the absence of actual fraud, instead of 
The repeal of the bankrupt law, | being held constructively fraudulent, 
which took effect on the first day of as under the repealed act, will be sus- 
September, revives and brings into tained as valid and binding, notwith- 
practical operation the assignment and standing their disastrous effects upon 
insolvent laws of the different states,; those less favored. Keen v. Preston, 
which, since the act of Congress of 24 Ind. 395; Rankin v. Lador, 21 Ala. 
1867, have been'in a state of practical 380. The same doctrine has been de- 
suspension. As it becomes impracti-| clar. d where the property was couvey- 
cable for insolvent debtors to escape ed in trust to pay certain preferred 
liability, by invoking the aid of the na- | creditors, even where the excess was 
tional bankiupt courts, :esort will be! to be returned to the debtors. John- 
had to state tribnnals, either to obtain son v. MeGrew, 11 Ia. 151; Claflin v. 
discharge from liability, or to secure 2 | Maglaughlin, 65 Penn. St. 492. 
ratable distribution among the eredi There are many other features of the 
tors of their estates. As creditors law governing voluntary assignments, 
find the condition of delinquent debt-| heretofore regarded as obsolete, which 
ors becoming more hopeless, each will | have, by reason of the change, become 
seek for himself such advantages as|of practical importance. When the 
may be obtained by superior diligence | assignment is by deed, it is usual, and 
in pressing his claims for settlement. in some cases essential, to require the 
Complaisant debtors will seek by pref- | assent of the creditors for whose bene- 
erences such as were inhibited by the fit itis made. Especially is this true 
bankrupt law to give to favored credi- | when there are conditions, such as a 
tors such advantages as their feelings | release of the debtor or an extension 
of partiality may prompt. When lo-|of time upon which the assigument is 
cal statutes do not intervene, distant | made. And when tae deed stipulates 





creditors will become painfully aware | for the assent of creditors to be evi- 
ef the old doctrine that transfers of |denced by their execution of the in- 


property by insolvent debtors to ene | strument, they must so signify their 
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assent, otherwise they cannot take un- 
der the instrument. 2 Story Eq. Jur. 
$1036, cases cited in notes. When, 
however, there is no stipulation for ex- 
press assent, it has frequently been 
held that it would be presumed, in the 
absence of evidence of dissent, regard 
less of whether the assignment is witli 
preferences or not. Ingram v. Kirk- 
patrick, 6 Ired, Eq. 462, [Citing with 
approval Walker v. Crowder, 2 Ib. 478, 
and Moore v. Collins, 3 Dev. 126; | 
Stewart v. Hull, 3 B. Mon. 218; Me 
Bride v. Bohanan, 50 Ga. 155 ; Furman 
v. Fisher, 4 Cold. 626 ; Green v. Banks, 
24 Tex. 508; Gale v. Mensing, 20 Mo. 
461. The doctrine, however, has been 
qualified by the proviso that the as- 
signment is clearly beneficial to the 
creditor, in the sense that it does not 
exiend the time of payment, or require 
any concessions from the‘creditor dis- 
advantageous to himself. jvans v. 
Loman, 21 Ala. 333 ; Rankin v. Lodor, 
Ib. 381; Exgland v. Reynolds, 38 Ib. 
370; Kolkman v. McElderry, 16 Md. 
56; Hempston v. Johnson, 18 Ark. 
123; Lawrence v. Davis, 3 MecLean,177. 
We believe the rule that assent of 
creditors will be presumed, obtains in 
early decisions in New York, while the 
courts of Massachusetts 
England make the validity of the as- 
signment dependent upon the assent 
of the beneficiary, and hold that with 
out such assent the assignment is re- 


and those of 


voecable at the will of the assignor. 2 
Kent. Com. 532-533, note (a). When 
the assignment is directly to the credi- 
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Assignments, §§124, 125. But when 
the assignment is to trustees for the 
benefit of creditors named, whether 
with or without preferences, the au- 
thorities, in the absence of contro}ling 
statutory provisions, are far from uni- 
form as to whether the assignment will 
be binding prior to the ussent of bene- 
ficiaries ; many of them holding such 
assent unnecessary. The legal estate 
vests in the trustees, and a court of 
equity will compel the execution of the 
trusts for the benefit of creditors, ° 
though they have not consented to the 
2 Kent. Com. 543, and 
cases cited. At all events such an as- 
signment seems irrevocable by the as- 
Burrell on Assignments, $125, 
and cases cited in notes. 

The general doctrine governing as- 
signments by insolvent debtors, and 
the distribution of their estates, has 
been variously modified or entirely ab- 
rogated by statute in many, if not most 
of the states, end the only reason why 
these statutes have, until recently, been 
of little practical importance, is that 
their operation has been suspended by 
the national bankrupt law, by which 
they were superseded, especially in 
those particulars most beneficial to the 
debtor, which might serve as an in- 
ducement to the assignment. Those 
states whose statutes provide for an 
unconditional discharge of the debtor, 
or exemption of subsequently acquired 
property from prior debts, upon a sur- 
render of his property and a compli- 


conveyance. 


signor. 


ance with the conditions of .laws re- 


tor or creditors to be benefited, there | sembling more or less the national act 
seems no doubt that it must be assent | lately repealed, are California, Idaho, 


ed to by them in order to become bind- | 


. } 
ing, for the reason that when there are | 


but two parties to a transaction, it re 


quires a mutua) concurrence of minds | 


to render acouttact binding. Lawrence 


y. Davis. 3 McLean. 177; Burrell on’! 


Maryland, Michigan, Nevada, Vermont 
aud Wisconsin, and probably Arkansas, 


lasan old statute, omitted from the 


last revision of the statutes of this 
state, ou account of its conflict with 
the*bankrupt law, may be regarded as 
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revived by the repeal. The Connecti- 
cut statute discharges the debtor upon 
payment of 70 per cent. of the amount 
of his indebtedness, and contains vari- 
ous provisions for the payment in full 
of creditors of a certain class. The 
Massaclinsetts statute, which is pub- 
lished in connection with the decisions 
of the courts of that state, in Cutter’s 
Insolvent laws, requires, as a condi- 
tion to discharge, in case of the first 
application of a debtor for the benefit 
of its provisions, a payment of 50 per 
cent. of his liabilities, or the assent of 
a majority in number and value of 
creditors who prove their claims. In 
case Of a second application by the 
same debtor, it requires payment of 50 
per cent., or the assent of three-fourths 
in number and amount of such credi- 
tors as have proved their claims. In 
Louisiana, the debtor may be discharg- 
ed from liability for prior debts by ob- 
taining the consent of a majority of his 
creditors. In Maine, New Hampshire, 
New Jersey and South Carolina, the 
discharge only affects the demands of 
creditors who assent to the assign- 
ment, and participate in the dividends. 
The only discharge provided for by 
statute in Illinois, Indiana, New York, 
North Carolina, Ohio, Pennsylvania, 
Rhode Island, and West Virginia is 
from imprisonment and future arrest 
on civil process for prior debts sched- 
uled by the debtor. All assignments 
made under the statutes of Alabama, 
Dakotah, Iowa, Kansas, Minnesota, 
Missouri, Nebraska, inure to the ben- 
efit of all crediturs who choose to par- 
ticipate, but the assignment does not 
release the debtor from liability with- 
out full payment, or consent of ail his, 
creditors, either of which, of course, 
will serve the purpuse without the in- 





tervention of a statute. In the other 


states and territuries, it is believed,the | 


39 


insolvent debtor may make assignments 
to trustees for the benefit of creditors, 
with or without a preference, to one or 
more, and if the assignment is made in 
good faith for the benefit of those hav- 
ing bona jide demands against the as- 
signor, the assignee or assignees who 
aceupt the trust will be required to ex- 
ecute the same. 

In the light of the alteration of the 
relations between debtor and creditor 
which the repeal of the national act in- 
augurates, the state insolvent and as- 
signment laws supply a field of inquiry, 
practically new to the vounger mem- 
bers of the profession, whose experi- 
ence in practice extends back no more 
than ten or twelve years. To older 
members of the profession the condi 
tion of things presents the necessity of 
furbishing up some of their old learn- 
ing. Constitutional limitations upon 
the power of state legislatures to pass 
laws which Lave a tendency to retroact 
upon contracts ; the effect of such acts, 
when constitutional, upon residents of 
different states, and between residents 
of the same states respectively ; judi- 
cial construction placed upon legisla- 
tion of this kind by courts of the states 
and by those of the general govern 
ment; when the statute impairs the 
obligation of the contract or only af- 
fects the remedy, are questions pos- 
ses8i ¢ renewed interest to those en- 
gaged in commercial practice, and will 
be reserved for future consideration, 


II. 

The power conferred upon Congress 
by the Kighth Section of Article I. of 
the Constitution of the United States, 
to establish *‘ uniform Jaws on the sub- 
ject of bankruptcies throughout the 
United States,” was not intended as u 
prohibition of the exercise of jurisdic- 
tiun, upon the subject of bankruptcy 
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and insolvency, by state legislatures 
and state courts, in the sense that the 
states might not provide such laws as 
would be operative within their own 
jurisdiction, subject to certain other 
constitutional restrictions. But in so 
far as the effects of such laws are in- 
tended to be general and uniform in 
their operation upon the relative rights 
or liabilities of citizens of different 
states, in their bnsiness intercourse 
with each other, the power of Congress 
is practically exelusive upon the sub- 
ject. Even in the absence of the con- 


stitutional provision upon the subject, 
no one would cluim for any state the 
power to establish “ uniform laws on 


the subject of bankruptcies thronghout 
the United States,” for the manifest 
reason that the jurisdiction of each 
stute is limited by its own boundaries. 
However, it is well settled that the 
states have ample authority to pass 
bankrupt laws (or insolvent liaws,which 
are the same in substance), and admin- 
ister them in the state courts, so long 
as there is no conflicting federal law 
upon the subject, and provided they 
ure so formed us not to contravene that 
provision of Section 10, Article I, of 
the Federal Constitution, which de- 
clares that no state shall pass any 
“law impairing the obligation of con- 
tiucts.” Sturgis v. Crowninshield, 4 
Wieat. 122; Baldwin v. Hale, 1 Wall. 
223 ; Baldwin v. Bank of Newberg, Ib. 
234 Any further restrictions upon state 
leyislation affecting this subject must 
be sought in the state constitutions. 
But by the provision that state laws 
slall not impair the obligation of cou- 
tracts, the states are shorn of jurisidic- 
tivn with respect to one of the most 
essential featnres of all such statutes, 
and ope which has become almost 
inseparable from our idexs of a bank- 
rupt law—that discharging the insol- 


t 





vent debtor from liability without the 
consent of his creditors. A law which 
simply enables a debtor to escape by 
obtaining the consent, express or im- 
plied, of his creditors, bears very little 
resemblince to the bankrupt laws with 
which we have become familiar. The 
involuntary provisions of the national 
act lately repealed muy be approxim- 
ately imitated by state legislatures in 
every feature, except that which con- 
templates a discharge of the debtor ; 
but it is difficult to imagine a statute 
so constructed as to discharge an in- 
solvent debtor from liability upon his 
own petition, without the creditor's 
consent, or to force his consent to such 
discharge, that would not impair the 
obligation of the contract from which 
the liability arose. 

In the case of Farmers & Mechanics’ 
Bank v. Smith, 6 Wheat. 131, Chief 
Justice Marshall takes the broad 
ground that an act of the state legis- 
lature providing for the discharge of 
« debtor from all liability for debts 
contracted preyious to his discharge, 
on surrendering his property, for the 
benefit of his creditors, is a law im- 
pairing the obligation of contracts, 
without considering whether the debt 
was contracted prior or subsequent to 
the uct, and that the rule applies to 
contracts between residents of the 
same state and between residents of 
different states, in the same manner 
and tu the same extent. But elsewnere 
it has been beld that a state law dis- 
charging a debtor from liability on 
future contracts entered into and to be 
performed within the state where the 
jaw was in force, was constitutional. 
Donnelly yv. Corbett, 7 N. Y¥. 6500; 
Watson v. Tarpley, Ib. 517. So, where 
i prowissery nute was made payuble in 
th: State of Massachusetts, the court 
of last resort of that state held that its 
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payment would be subject to the pro- 
visions of their insolvent laws, regard- 
leas of the place where the note was 
made or the citizenship of the payee or 
holder. Burrall v. Rice, 5 Gray, 539 ; 
Scribner v. Fisher, 2 Gray, 43 ; Capron 
v. Johnson, 5 Gray, 539, (note.) See, 
also, Savage v. Marsh, 10 Met. 594; 
Clark v. Hatch, 7 Cush. 455; Bank of 
Tennessee v. Horn, 17 How. 57, 161; 
Peale v. Phipps, 14 How. 368. And, 
by the same court, it was held that a 
negotiable promissory note made in 
that state, without any specific place 
of payment, but negotiated in good 
faith before maturity to a resident of 
another state, would not be affected by 
a discharge of the maker under the 


insolvent luws of Massachusetts. 


Houghton v. Maynard, 5 Gray, 552: 
Dinsmore v. Bradley, Ib. 487. See, 
also, Frey v. Kirk, 4 Gill & J., (Md.) 
The principle upon which these 


509. 
cases are 80 decidedis that the contract 
is governed, in all that relates to its 
enforcement, by the law of the place 
where it is to be performed, and is pre- 
sumed to be made with reference to 
the laws in force there at the time. 
Marsh v. Putnam, 3 Gray, 551. In 
pursuance of this doctrine, it was held 
in the case last cited that a debt due 
from one citizen of Massachusetts to 
another, contracted and payable in 
another state, would be subject to the 
insolvent laws of the state where tle 
contract was made and the proceedings 
had ; and a discharge of a debtor there 
obtained would bar an action for the 
same debt in Massachusetts. The dis- 
tinction between the operation of local] 
insolvent or bankrupt laws upon de- 
mands between citizens of the same 
state where the debt is payable, and 
between citizens of different states, or 
which are payable elsewhere than where 
the proceedings are had, is partialy 
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recognized in the case of Woodhull v. 
Wagner, 1 Baldw. C. C. 296, where it 
is decided that the discharge of a debt - 
or under the insolvent law of Pennsyl- 
vania would not protect him, even from 
arrest or civil process, for a debt 
payable in New York, or to a citizen of 
that state. 

The immunity from the operation of 
local insolvent laws enjoyed by a non- 
resident creditor, in so far as they at- 
tempt to discharge his debtor, is one, 
of what value soever it may be, which 
he can waive. By making proof of 
his claim, and particitating in the dis- 
tribution of the estate of the insolvent, 
he voluntarily submits himself to the 
jurisdiction of the court, and by im- 
plication assents in advance to the dis- 
charge of his debtor, subject only to 
the conditions prescribed by the law 
of the forum. Clay v. Smith, 3 Pe- 
ters, 411. But where the non resident 
creditor does not participate in the 
proceedings nor accept the dividends 
declared in the proceedings under the 
state law, an attempt to discharge the 
debtor is clearly an impairment of the 
obligation of the contract. The obliga- 
tion which the law imposes upon the 
debtor is to perform what he has by his 
contract undertaken, and any law that 
purports to release him from this ob- 
ligation is within the constitutional in- 
hibition. And the jurisdiction which 
is denied to the state courts has refer- 
ence not only to the person over whom, 
or the territory within which it is 
sought to be exercise, but to the 
subject-matter—the autecedent debt. 
Therefore,.a suit brought by the for- 
eign creditor in the courts of the state 
where the discharge lad been previ- 
ously granted, would not be barred, 
upon the ground that by so bringing 
his action the creditor submitted Lis 
claim to the jurisdiction where tle 
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validity of the discharge was recog- 
nized. Hicks v. Hotchkiss, 7 Johns., 
Ch. 197; Van Hook v. Witlock, 26 
Wend. 431; Soule v. Chase, 39 N. Y. 
342. So it was held that a statute of 


Alabama providing for the distribution | 


of the estate of decedents judicially 
declared to be insolvent, and prohibit- 
ing suits against the personal repre- 
sentatives after such declaration of in- 
solvency, would not abate a suit in the 
federal court bya citizen of another 
state, unless the creditor had volun- 
tarily become a party to the insolvency 
proceedings. The law of the state could 
not be so construed as to force him 


to submit his claim to the courts of 
Alabama to have hix rights adjudicated 

In the cases cited above—particular. 
ly those decided in the state courts— 
it will be noticed that much stress is 
laid upon the question of the place 
wherein the contract is to be performed 


and wherein the contractor resides. The 
place of performance may control so 
as to discharge the debtor, when the 
debt is contracted subsequent to the 
passaye of the law authorizing the dis- 
charge, especially where the creditor 
was within the stute at the time of 
making the contract, or where there 
are other reasons for holding the con 
tract subject to all the laws of that 
state than a purely technical presump 
tion. But when the law is, by its ex- 
press terms, or by necessary implica- 
tion, retroactive in ifs operation, and is 
intended to apply as well to prior as 
to subsequent transactions, it matters 
not where the parties live, or the con- 
tract is tole performed. No presump 
tion can arise that a» agreement is 
ent-red into between parties, subject 
to the provisions of a law, not yet en- 
acted, and which is beyond the au- 
thority of the legislainre. If the con- 
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tion is such as to restrict its applica- 
tion to contracts antecedent to the law, 
and not to extend it to all contracts 
not themselves prohibited, or surround. 
ed with special restrictions, still the 
language of the constitution is such as 
to protect existing contracts between 
citizens of the same state as well as 
those between citizens of the different 
states. No such accidental cireumstance 
as the local habitation of the citizen, so 
long as he resides within the United 
States, can subject him toa local jnrisdic- 
tion with sufficient power to impair his 
rights under the fundamental law of 
the general government. Nor can a 
choice of such residence be tortured 
intoan assent to the exercise of pow- 
ers prohibited to the states by the 
Constitution of the United States. It 
will be noticed, by a comparison of the 
cases cited that the state courts are 
much more liberal, in the construction 
of their own bankrupt and insolvent 
laws, than Federal Courts. The Su- 
preme Court of the United States has 
decided in round terms that a state in- 
solvent law, granting an absolute dis- 
charge to the debtor without the credi- 
tor’s consent, is a law impairing the 
obligation of a contract, and _ is 
therefore void, as being in con- 
travention of the constitutional 
prohibition of such laws. Boyle v. 
Zacharie, 6 Pet. 635. The same 
principle is announced and elaborated 
in the case of Sturges v. Crowninshield, 
4 Wheat. 122; and, as we bave already 
noticed, Chief Justice Marshall lunys 
down the same doctrine in Far- 
mers & Mech’s Bank v. Smith, 6 
Wheat. 131, with equal emphasis, and 
without any of the qualifications by 
which some of the state courts bave 
sought to surround the constitutional 
restriction upon the powers of their 


struction of the constitutional probibi-|own legislative bodies. 
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There is no doubt that the states | utmost rigor and strictness. They are 
may pass and administer laws provid- | contrary to sound policy. By the Ro- 
ing for the assignment of the assets of| man law they are all void. In cases 
insolvent debtors, and their pro rata|of conditions subsequent it has been 
distribution between creditors, and| established by precedent, that when 
even that further proseention of debts! the estate is not given over, they shall 
due participating creditors shall be | be considered as only in terrorem.” In 
prohibited. For these laws contain| Jarman on Wills, Vol. 1, p. 711, occurs 
an element of implied assent, which|the following text: “In regard to 
renders them obnoxions to the objec- | devises of real estate, it seems to be 
tion that they impair the obligation of| generally admitted (though the point 


contracts. The obligation of a con- 


rests rather on principle than decision) 


tract can not be said to be impaired by | that unqualified restrictions on marri- 


a law which provides that the obliga-| 


tion may be discharged by the volun- 
tnry act of the obligee. But when 
the statute undertakes, either directly 
or indirectly, to coerce the creditor in- 
to acquiescence or participation, it is 
open to all the objections that may 
be urged against the most open and fla- 
grant violations of the Federal Con- 
stitution.— Central Law Journal. 

CONDITIONS IN RESTRAINT OF 

MARRIAGE. 


There is some conflict of authority 
as to the law relating to the clause of 
a will containing conditions in restraint 
of marriage. In Stockpole v. Bau 
monti, 3 Vesey, 89, Lord Loughbor- 
ough said that “the authorities stand 
so well ranged on either side that. the 
court would not appear to act too bold- 
ly whatever side of the proposition they 
should adopt.” Itis to be regretted 
that the learned Chancellor did not 
endeavor to make his own opinion more 
a source of light upon a dark subject, 
than a stricture upon his predecessors. 
As for this decision, it leaves us to ac- 
cept as the law the unequivocal utter- 
ance of Lord Mansfield in Long v. 
Dennis, 4 Burr. 2050, where it is said: 
“ Conditions in restriction of marriage 
are odious, and therefore held to the 


age are void on grounds of public pol- 
icy.” We think the text writers and 
courts of this country more generally 
accept than reject the foregoing as the 
law. Story, lst Equity Jur. 291, says: 
“Tt has been attempted in some Amer- 
ican states to maintain even that such 
conditions do not apply to real estate 
at common law, and sometimes even 
that conditions in restraint of marriage 
are valid at common law. But no such 
principle is fairly maintainable.” Mr. 
Redfield, the author of the later revis- 
ions of Story’s Equity Juris., adopts 
this view in his work on Wills, Vol. 2, 
p- 294, and, from the citations, we bave 
aright to infer that neither of these 
writers accept as the law, Phillips v. 
Medbury, 7 Conn. 568, and Common- 
wealth v. Stauffer, 10 Penn. St. 350. 
In Willard’s Eq. Jur., 526, the text is 
in accord with Story and Redfield. In 
Parsons v. Winslow, 1 Mass. 169,Sedg- 
wick, J., held a devise during “ life and 
widowhood” void. This case is criti- 
cised by Leonard, J., in Dumey v. 
Schaffler, 24 Mo. 170, wherein he com- 
bats the doctrine laid down by the 
text writers hereinbefore quoted, and 
accepts as the Jaw the doctrine laid 
down in Phillips v. Medbury,and Com- 
monwealth v. Stauffer, supra. 

In these three cases wherein it is 





supposed the general doctrine laid 
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down by the text writers is antagoniz- 
ed, we do not regard the decision as 
resting so much upon a distinctly de- 
fined principle as upon the cireum- 
stances of each of the particular cases. 
In each case the condition in restraint 
of marriage was held to be a reasona- 
ble condition, based on the hypothesis 
that a father’s desire to preserve to his 
widow and children the estate he had 
left them should be respected and held 
up as a barrier between some probable 
improvident future husband and step- 
father. The interests of the children 
seem more to have been considered 
than the freedom of the widow to act 
as she chose. 

The cases of Hughes v. Boyd. 2 
Sneed, 512, und Hawkins v. Skaggs, 
10 Humpb., 10 cited by the Amer- 
ican editor of Jarman as maintain- 
ing a doctrine contrary to that laid 
down in the text certainly do no such 
thing. In the former case the court | 
said: “It is, however, everywhere 
agreed that conditions in restraint of 
marriage are void, and others which are 
apparently so are not.” In that case 
it seemed to be a question whether the 
clause in the will under consideration 
contained a condition in restraint of 
marriage, and it was held that it did 
not. To the same effect was the case | 
of Hawkins v. Skaggs, supra. 

There is a well defined distinction 
between an estate devised toa wife 
during her widowhood, and an estate 
devised to her for life, conditioned | 
that she shall not marry. The former | 
is a limitation which the courts uni- 
formly uphold. The distinction be- | 
tween cases wherein the clause in the 
will was a limitation, and wherein it 
was a condition in restraint of mar- 
riage, should be regarded, although it 
hes not been. As supporting the doc | 
trine laid down in Dumey v. Shaffler, ' 
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supra, by Leonard, J., the cases of 
Vance v. Campbell, 1 Dana. 230, and 
Pringle v. Dunkley, 14 8. & M. (Miss.) 
11, are cited; but in the former case 
the court said the clause in the will 
under consideration was not a condi- 
tion in restraint of marriage, but only 
an allowable limitation, and in the lat- 
ter case where the devise was to the 
wife “‘so long as she remained a wid- 
ow,” the court said this was a limita- 
tion and not a condition in restraint of 
marriage ; and so held the court in 
Harmon vy. Brown, in Indiana, in a re. 
cent case not yet reported. The case 
of Dillard v. Connowy, 3 Cush. 230, is 
certainly nota well considered case. 
The sole inquiry of the court seems to 
have been to ascertain the intention of 
the testator, and carry it out without 
reference to the rule laid down by all 
writers that the intention of the testa- 
tor shall be carried out where it can 
be done consistently with the rules of 
law. 

In some of the states this question 
is relieved of much of its embarrass- 
ment by statutory enactment. In In- 
diana (2 G. & H. 552) the statute pro- 
vides that a “devise or bequest to a 
wife, with a condition in restraint of 
marriage, shall stand, but the condi- 
tion shall be void.” A limitation of a 
devise during widowhood was held not 
within this statute. Harmon v. Brown, 
supra. The conflicting decisions in 
those state: where there is no enact- 
ment on the subject, have served to 
surround the subject of this decision 
with difficulties ; but we think it safe 
to conclude that the weight of authori- 
ty in this country favors the doctrine 
laid down by Lord Mansfield in Long 
v. Dennis, and by Sedgwick, J., in 
Parsons v. Winslow. And that the 
courts of this country will only con- 
sent to uphold conditions of a will. in 
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restraint of marriage, when from the 
circumstances of the particular case 
the condition is deemed reasonable, 
and that in no instance do they wish 
to be considered as not in harmony 
with the text-writers on this subject.— 
Central Law Journal. 





SUNDAY CONTRACTS, WHEN 
VOID AND WHEN BINDING. 


The design of the present paper is a 
consideration of the various decisions 
which have been rendered throughout 
the state upon the statutes known as 
the “ Lord’s Day Acts,” in their bear- 
ing upon contracts ade upon Sunday, 
an inquiry as to what acts done and in- 
struments executed upon that day have 
been held to be valid, and what have 
been considered void. 

Before entering upon a review of 
the decided cases, however, it may be 
well to sketch briefly the history of the 
Christian Sabbath as it is connected 
with matters of a judicial and secular 
interest. 

By the earlier Christians all days of 
the year seem to have been looked upon 
as of the same nature and character ; 
but there early grew up among them a 
custom of meeting for purposes of 
prayer and praise, upon that day which 
in the relizious observances of the ear- 
lier European nations was held sacred 
tu Apollo or the sun, namely Sunday 
(dies solis) ; and by the middle of the 
second century this day had grown fa- 
miliar as their stated time of coming 
together for worship. This distinction 
of the day gradually became more and 
more marke! until a. pv. 321, when 
Constantine the Great decreed that 
“upon the venerable day of the sun, 
all judges aud people of the town 
should rest, und all the various trades 
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be suspended ;” which ordinance may 
be regarded as the real origin of the 
Christian Sabbath as it exists at the 
present time ; and upon the foundation 
thus afforded, the church gradually 
built up its system of rules and regu- 
lations for the observance of the day 
as an occasion of peculiar sacredness. 

The regard entertained by the com- 
mon law for the Sabbath, as distin- 
guished from other days, seems to have 
been comprised in the maxim, “ Dies 
dominicus non est juridicus ;” and in 
the leading case of Swann v. Broome, 
3 Burrow 1595, it was held that Sun- 
day could not be considered, in any) 
sense, a day for the transaction of ju- 
dicial business, that it was dies non 
juridicus : for which conclusion Lord 
Mansfield relied mainly upon a canon 
of tue sixth century, which ordained 
that causes should not be judged upon 
Sunday ; and this canon, his lordship 
informs us, had been adopted by the 
Saxon kings, and afterwards confirmed 
by William the Norman and Henry II. 
In Mackally’s Case, 9 Co. 66 b, it was 
“resolved that no judicial act ought to 
be done on that day; but ministerial 
ucts may be lawfully executed on the 
Sunday;” and in another old case, 
Comyns v. Boyer, Cro. Eliz. 485, the 
assertion was made that the holding of 
a fair for the sale of goods on Sunday 
was good and lawful. From these de- 
cisions we may reasonably infer that, 
at the common law, all acts which were 
lawful to be dune upon another day, 
might be performed upun Sunday, un- 
less they were actsof a judicial nature ; 
and the best proof vf this is to be 
fuund in the fact that it was never 
thought necessary to pass an Act of 
Parliament prohibiting the transaction 
of business and the engaging in world- 





ly employments on the Sabbath day ; 
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for had it been otherwise, the sugges- 
tion of such a statute would have been 
uncalled for. 

That the law prior to a. p. 1676 was 
as above stated, lias been so unani- 
mously agreed upon and so frequently 
recognised as to render a citation of 
authorities unnecessary, and we shall, 
therefore, proceed to consider the 
changes made in the law of the pass 
age of the Act of the 29th Charles IL, 
ch. 7, familiarly known as the Lord’s 
Day Act. 

This statute provided as follows : 
“ For the better observation and keep- 
ing holy the Lord’s day, commonly 
called Suuday, be it enacted, that no 
tradesman, artificer, workman, laborer 
or other person whatsoever, shall do or 
exercise any worldly labor, business or 
work of their ordinary callings upon 
the Lord's day (works of necessity and 
charity only excepted), under a penalty 
of five shillings.” 

Although nothing is said in the stat- 
ute with regard to the effect which it 
should have upon an act done or a 
contract made in violation of its pro. 
visions, yet it was early decided that 
where any act is forbidden under a 
penalty, that act as well as a contract 
to do that act, is void, to the extent 
that the courts will not lend their aid 
to the enforcement of any compact 
made iu violation of the law or looking 
to a vivlation of it: Comyns v. Boyer, 
supra ; Drury v. Defontaine, 1 Taunt. 
136; Bartlett v. Viner, Carth. 252; 5 
Viner Abr. 507; Mitchell v. Smith, 1 
Binn. 118, 4 Yeates 84. 

Much of the benefit, however, which 


it was manifestly hoped and intended | 
by the Parliament should be derived | 
from this statute, was precluded and | 


lost through the iaterpretation given 
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of the courts and to the dealings in 
course of trade, but not to the private 
transactions of individuals; and also, 
that a man might lawfully engage in 
any worldly employment or business 
on the Sabbath day, provided it be not 
within the scope of his ordinary call- 
ing ; thus a deed dated or even execu- 
ted and delivered on that day is, in 
England, perfectly good and binding 
upon the parties, for the execution of 
deeds does not come within the “or- 
dinary calling” of any man: 2 Prest. 
on Conveyancing 362; and in Drury v. 
Defontaine, supra, it was decided that 
the sale of a horse on Sunday was not 
void, such sale not being within the 
ordinary calling of the plaintiff. Again, 
in Rex v. Whitnash, 7 B. & C. 596, a 
contract of hiring made on Sunday 
between a farmer and a laborer was 
held to be valid, since it could not be 
held that it was the ordinary calling of 
a farmer to hire laborers. And iu Peate 
v. Dicken, 1 C., M. & R. 422, 5 Tyrw. 
116, an attorney had upon Sunday en- 
tered into an agreement for the settle- 
ment of his client's affairs, thereby 
rendering himself personally liable,and 
it was Aeld, that in this he was not 
acting in the exercise of his ordinary 


calling; hence the agreement was bind- 
The cases of Fennell v. 


ing upon him. 
Ridler, 5 B. & C. 406, and Norton v. 
Powell, 4 Man. & G. 42, were deter- 
mined upon the same principle : in the 
former, « horse-dealer was debarred 
the privilege of maintaining an action 
upou a private contract for the sale 
and warranty of « horse bought by him 
ou a Sunday, because buying horses 
was his usual employment; in the lat- 
ter case, one tradesman gave to anoth- 
er, upon that day, a guarantee for the 
faithful services of a traveller, and it 


it by the judges, who held that it ap-| was held that his guarantee was valid, 
plied to the process and proceedings | since iu making the same he was not 
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acting within the line of his ordinary; rol. For, when parties have on the 
calling. ‘Sabbath day entered upon a business 

These few cases, illustrative of the | transaction and there has heen made a 
exception which legal shrewdness quick- | contract for either a sale or exchange 
ly discerned in the British statute, and | of property, or for the rendering of 
which jndicial scrupulosity recognised | service, , such contract is absolutely 
and sustained, have been here referred | void, inasmuch as no action ean be 
to in order that the difference between | maintained upon the unexeecnted por- 
that act and those in force in the Uni- tions of it: Morgan v. Richards, 1 
ted States might be brought to notice. Brown (Pa.) 171; Sumner v. Jones, 24 
In most, if not all of the states, stat-| Vt. 317; O'Donnell v. Sweeny, 5 Ala. 
utes have been passed in very nearly | 467; Adams v. Hamell, 2 Doug. (Mich.) 
the exact words of the 29 Charles IL.,|73; Dodson v. Harris, 10 Ala. 566; 
ch, 7, save that the clause “of their ‘Saltmarsh v. Tutbill, 13 Ib. 390 ; Smith 
ordinary callings” has been omitted. v. Bean, 15 N. H. 577; Sellers v. Du- 
In a very few of the states, as, for in-| gan, 18 Ohio 489; Murphy v. Snip- 
stance, in Rhode Island and Georgia) son. 14 B. Mon. (Ky.) 419; Link v. 
(Allen v. Gardiner, 7 R. I. 22; Sanders |Clement, 7 Blackf. (Ind) 479; Rey- 
v. Johnson, 29 Ga. 526), this qualifica- | nolds v. Stevenson, 4 Ind, 619; Heller 
tion has been retained. But, generally 'y. Crawford, 37 Ib. 279; Whelden v- 
speaking, under our acts, all business Chappel, 8 R. I. 230. 
und worldly employments upon the said by Gray J.,in C ansun v. Goss, 
Sabbath day (works of necessity snd!) 107 Mass. 441, if a chattel las been 


$13 


And, as was 


charity only excepted) are prohibited. | sold aud delivered on’ the Lord's day 
Contracts affected by these statutes | without payment of the price, the sel- 


may be divided into, first, those made 
upon the Sabbath, for the doing of 
some act or the transaction of some 
business then or at another time ; sec- 
ond, those made upon a secular day, 
by which one or both of the parties 
undertake to engage in some worldly 
employment upou a Sunday. 


ler cannot recover either the price or 
the value; not the priee agreed on 
that day, because the agreement is il- 
legal; not the value, becanse whether 
the property is deemed to have passed 
tou the defendant or to be held by hii 
‘without right, there is no ground on 





'which a promise to pay for it can be 


I. There is a uniformity of decisivn.|imphed. In the state of Ohio, bow- 


both in England and in this country, 


that contracts merely secular, made on | 


Sunday, to take effect from the mo- 
ment they are concluded, are void as 
to all parties upon whom there may 
attach guilt of « violation of the stat- 


ute in the negotiation of the same, and | 


there can be had upon them no recov- 
ery by the persons thus culpable ; 
which rule applies to executory con- 
tracts of every description, whether 
express or implied, by specialty or pa- 


40 


jever, where tie pronibition of the 
i statute is against * eommon Jabor,” it 
has been held that it is uot unlawful 
merely to make a contract on Sunday ; 
hence -an agreement for the sale of 
land, entered intv upon that day, wis 
there considered valid: Bivom  v. 
Richards, 2 Olio, St. 387. But in In- 
diana, where the statute is exactly lik. 
that of Ouio, all contracts made oun 
Sunday have Leen held tu be void: 
Link y. Clements, supra, Reynolds vy. 
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Stevenson, supra. So that Ohio may 
be considered as standirg alone in 
this doctrine. 

But a contract to be rendered void, 
by reason of its having been made on 
Sunday, must be of a nature purely 
sectlar; otherwise the statute bas no 
effect whatever upon it, and it will 
have the same binding force as if en- 
tered into at another time. The validity 
of a contract of marringe, for instance, 
may not be questioned beeause the 


parties agreed upon the same or the 


Sabbath or beeanse the marriage itself 
For 


marringe has always been looked upon 


was solemnized upon that day. 


usa contract not purely civil, but as 
having connected with it something of 
a religions character; although, for 
particular purposes, it has been re- 
garded as a contract purely secular: 
Commonwealth v. Nesbit, 10 Casey 
409. But a marriage contract, entered 
into on Sunday, whereby the basband 
stipulated that his wife should receive 
a ceitun portion of his estate after his 
death, did with the 


ready approval; for such an agreement 


not meet same 
seemed to the judges to be of :ather a 


werldly eharacter, the court below 
holding it to be entirely void, and the 
Supreme Court being equally divided 
upon the question of its validity: 
Gangwere's Estate, 2 Harris 417. 

A not given upon the Sabbath can- 
net be recovered upon by the payee, 
althongh his goods, for the price of 
which the note was given, have been 
delivered to the promisor. In Kepner 
v. Keefer, 6 Watts 231, which is a rul- 
ing case upon tee question, it was de- 
cid: d that the giving of a promissory 
note upon the Sabbath is “ business ” 
and * worldly employment,” and since 
such is prohibited by the statute, the 


note is void and will mot be enforced 





THE NEW JERSEY LAW JOURNAL. 


by the courts. The same doctrine is 
enunciated in Towle v. Larrabee, 26 
Me. 464; Hilton v. Honghton, 35 Tb. 
148; Allen v. Deming, 14 N. H. 1338; 
Lyon v. Strong, 6 Vt. 219; Lovejoy v. 
Whipple. 18 Ib. 379; Robeson v. 
French, 12 Mete. (Mass.) 24; Clapp v. 
Smith, 16 Pick. 247 ; Varney v. French, 
19 N. H. 238; Bloom v. Richards, 2 
Ohio St. 387; and Cransen v. Goss, 
107 Mass. 441. 

Where, however, a contract is made 
on Saturday and «a note given us con- 
sideration of the same upon Sunday, 
the payee may recover by bringing his 
action on the contract; but he cannot 
in an action upon the note, prove the 
contract and recover upon it: Sayre v._ 
Wheeler, 31 Iowa 112; Kepner v. 
Keefer, 6 Watts 231. 

As a note or draft made upon Sun- 
day is voil aud there can arise upon 
such instrument no liability, sv the 
notice of protest required to fix the 
responsibility of an endorser, if given 
on that day, will be of no effect. In 
Rheem v. Carlisle Deposit Bank, 76 
Penna. St. 132, the defendant in error 
was the holder of a draft upon which 
was plaintiff's endorsement, and hav- 
ing received notice of the protest of 
the same, sent one of their officers on 
Saturday night to notify plaintiff of 
the fact. Failing to meet him then, 
the officer called at his Louse on Sun- 
day und handed him a sealed envelope 
in which was the notice, at the same 
time telling him what it contained ; 
plaintiff threw it into a drawer and did 
nut see it uguin for several weeks: 
Held, that the service of the notice 
was uulawful and the endorser was not 
bound by it; and, further, that plain- 
tiff was not obliged to receive the no- 
tice on the day on which it was served 
nor to read it on Monday, although 
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the service then would have been in 
time ; nor could the receipt of the no- | 


° . . P | 
tice on Sunday in silence be construed | 
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Bi. 


aus # waiver of the irregularity in ser- 
vice. —Am. Law Register. 
[TO BE CONTINUED. | 





U. S. DISTRICT COURT FOR NEW JERSEY. 


Hon. JOHN T. 


PRACTICE.—SERVICE ON COR- 
PORATION. 


William & Albright v. The Empire 
Transportation Co. and Hopper. 
[Filed Oct. 11, 1878. | 


1. A plea to a bill of complaint alleging facts 
which, if true, may show that one of the 
defendants has no interest in the suit, not 
overruled, but saved tothe defendant to the 
hearing, and then to be considered in the 
light of the evidence in the case. 

. The legislation of a state making provision 
for the service of process on a foreign cor- 
poration transacting business there, may be 
estopped by such legislation from pleading 
that the corporation is not an inhabitant, or 
is not bound in the state for service of pro- 


cess. 


On motion to strike out a plea. The 
bill of complaint was filed for the in- 





fringment of certain letters patent 
against The Empire Transportation | 
Company, a Pennsylvania corporation, | 
doing business at Jersey City, among | 
other places, and B. W. Hopper, its| 
ag: nt in this State. The subpoena was | 
served upon Hopper. No appearance 
was entered for the corporation, but 
Hopper appeared and p'eaded that at 
‘the time of the commencement of the 
suit he was merely a station agent at 
Newark for the Company, a foreign 
corporation, and, as such, had nothing 
whatever to:lo with the construction and 
operation of cars for transporting pe- 





NIXON, Jupoer. 


troleum, nor with the running of the 
same in New Jersey or elsewhere ; his 
duty being simply to keep the Com- 
pany's books, collect freight bills and 
make return for them, ete. By consent 
of the parties the motion to strike out 
the plea was treated na a demurrer un- 
der the rules. 

Mr.A, . Keasbey for complainants. 

Mr. George Harding, of Philadel- 
phia, for Hopper. 

Nixon, J.: The plea, although not 
common, is one well known in Equity 
Practice. It is sometimes called a plea 
in abatement, and sometimes a plea in 
bar. A defendant is permitted to plead 
that he does not sustain the character 
which he is alleged to bear in the bill, 
or that he has no interest in the sub- 
ject of the suit. Sto. Eq. Pl. $732, 
734, n. 

Iam quite sure that the plea ought 
not to be overruled. The facts stated 
may ben defence. The only doubt I 
have is, whether I should save to the 
defendant the benefit of the plea to the 
hearing, or order it to stand for an an- 
swer. But upon the whole I think the 
former course is the true one, because 
so far as it appears to the Court, it may 
prove to be a defence. Matters 
be disclosed in the evidence which will 
establish or avoid it, and no cours. 
should be now taken that will preclude 


las 
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the consideration of the question here- 
after. 
the hearing, and to be then treated as 
the testimony in the case shall warrant. | 

But Tinfer from the argument of | 


the counsel at the hearing, that this is |i 


not the question which in fact the par- 
ties are endeavoring to have decided. 
They are reaching after a different mat-| 


ter. They wish to ascertain if the pro- 


ceedings shall be discontinue! against | 
the defendant Hopper for want of in-| 


* « 


terest. 

[Corporation Act, §88, Rev. 193, 
quoted ; also U. S. Statutes, 18th, 470. | 
The corporation was not an inhabitant 
of the State of New Jersey at the time 


of filing the bill, and serving the sub- | 


pena. It has long been settled that 


The plea is, therefore, saved to | 
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lant corporation, organized in Connect- 
lient, could not be found in New York 
in the sense of being amenable to Fed- 
eral process, although the Legislature 
of the State of New York in authoriz- 
ing the body corporate to purchase 
lands, to enter into contracts and to 
|extend its road into and over the State, 
has expressly provided that it should 
be liable to be sued by summons in the 
same manner as corporations created 
by the laws of the State, and that the 
| process might be served on an officer 
or agent of the company. He says (p. 
122): * The difficulty here is in giving 
effect to this law of New York, provid- 
ing for service of process on the de- 
fendants. That is regulated as to this 
Court by the act of Congress of 1789 


already referred to and cannot be al- 
tered modified by any State law. 
According to that act the defendant 
must be an inhabitant of the district or 
Wheeler, 1 Black, 286. This re-| served with process within it, in order 
sults from the fact that it is an artifi-| to give the Court jurisdiction. Now, 
cial being, deriving its life from its service of process by the assent of this 
charter ; and it has no capacity to ex-;company upon an agent within the 
ist and no power to exercise its func | State cannot be said to be service upon 
tions, except as they are conferred by} an inhabitant of the district, or upon a 
person within it. The corporation is 

It would seem to be a legitimate, if} still a Connecticut company, resident 
not a necessary inference from this that | within the State of Connecticut, but 
a corporation could not be ound out | consenting to be sued in New York by 
side of the place of its creation, to be| service of process on its agent; and 
Sneb was | however effectual this service may be 


the body corporate only lives within 
the boundaries of the sovereignty by 
which it is created. Bank of Augusta 
v. Earl, 18 Pet. 520; Railroad Compa- 


or 


ny V. 





the local laws. 


served with legal process 


the opinion of the late learned Justice|in conferring jurisdiction over the 
ce ~* - > . | . 
of the Seeond District (Nelson) in the|company upon tribunals governed by 


case of Day v. The India Rubber Com-| the laws of New York, it cannot have 
1 Biateh. ©. 628, in which he/| that effect in respect to Federal tribu- 
guashed a writ of attachment and sum-| nals which are not only governed by the 
mons that hal been issue] in the Cir-| State laws, but are governed by the 
eait Court of the Southern District of | act of Congress which has prescribed 
New York against a New Jersey corpo- a different rule.” 
ration. And in the subsequent case of} But the Supreme Court have given 
Pomeroy v. Tue N Y. & N. Haven RB. a different construction to the act, and, 
R. Co. 4 Blateh. C. 120, be went a|of course, have come to a different con- 
fnrther and held, that the defend-'clusion. Since the recent ease of Hz 


pany, 
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parte Schellenberger, not yet reported, 
but printed in the Albany Law Jour. 
nal for the current year, p. 427, it 
would seem that the Court should look 
to the legislation of the State and ex- 
ercise jurisdiction over a foreign cor- 
poration when provision has been made 
for the service of process. That action 
was one of a large number instituted 
in the Cirenit Court of the United 
States for the Eastern District. of 
Pennsylvania, by a citizen of that State 
against a foreign Fire Insurance Com- 
pany, which corporation had been al- 
lowed to transact its business in Penn 
sylvania by a law of the State, upon 
certain terms ; one of which was that 
a person should be designated upon 
whom a service of summons could be 
made in case of suit against them. The 
Cireuit Court dismissed the case for 
want of jurisdiction. and because the 
law of the State could not confer it. 


But the Supreme Conrt, after long ar- | 


gument and careful consideration, is- 
sued a mandamus directing the Cireuit 
Court to reinstate the suits and pro 
ceed to trial, holding that a foreign 
corporation, transacting business in 
Pennsylvania, in view of the legislation 
of the State was found there for the 
purpose of service of the writ. 

As the last utterance of the highest 
tribunal, this must now be accepted as 
the law, and itis instructive to view 
the steps by which the Court reached 
the result. 

In the Bank of Augusta v. Earl, 
supra, it was held that a corporation 
might be deemed to hive an existenee 
beyon the place of its creation to the 
extent of making contracts, which the 
courts would enforce. In the Lafay- 
ette Ins. Co. v. French, 18 How. 404, 
the question was whether the Federal 
tribunals would ncknowledge the validi- 
ty of a judgment obtained in the 
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‘courts of a state against a foreign cor- 
‘poration, when the state law authoriz- 
ed the corporation to transact business 
within the state only on the condition 
‘that service of process upon the agent 
of the corporation should be consider- 
ed as service upon the corporation it- 
‘self. The court held that the state 
had a right to impose such a condition 
iin regard to suits before its own tri- 
|bunals, and that when the corporation 
hw its agent into the state to effect 
‘insurance, it must be presumed to 
have assented to the rule. 

In the R. R. Co. v. Harris, 12 Wall. 
65, a suit was brought in the Sup. Ct. 
of the Dist. of Columbia against the 
B. and Ohio R. R. Co., for injuries re- 
ceived from a collision on the road in 
the state of Virginian. The company 
received its charter from the state of 
Maryland. Authority was given by 
the Legislature of Virginia to extend 
the road into that commonwealth, 
clothing the company all the 
rightsand privileges granted, and sub- 
jecting it to all the obligations and 
penalties imposed by the original 
Maryland charter. Congress subse- 
quently passed an act, authorizing the 
extension of a lateral road into the 
District of Columbia, and conferring 
upon the company the right to exercise 
the same powers and privileges, and 
imposing npon them the same _ restric- 
construction of the said 
as 





with 


tions in the 
lateral road within the District, 
they might exercise or be subject to, 
under and by virtne of the act of in- 
corporation of the state of Maryland. 
After argument and reargument the 
Court held that no new corporations 
were created by this legislation in the 
state of Virginia or in the District: 
that the old corporation remained, un- 
changed in its unity, but with the 
sphere of its operations greatly enlarge 








818 


ed; and that althongh foreign and in- 
eapable of migration from Maryland, 
it might, nevertheless, be found in the 
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lation and consent of parties may 
bring about a state of facts which will 
authorize the Courts of the United 


District of Columbia, exercising its au-| States to take cognizance of a case.” 
thority upon such conditions as were! Hx parte MeNall, 13 Wall. 243. 


prescribed by the act of Congress. 
“One of these conditions may be,” 
says Mr. Justice Swayne, speaking for 
the whole Court, “that it shall consent 
to be sued there. If it do business 
there it will be presumed to have as- 
sented, and will be bound accordingly.” 
This decision was referred to with ap- 
probation by the Court in the subse- 
quent case of The Railway Co. v. 
Whitton, 13 Wall. 284. 

It will be observed from an inspec- 
tion of these case, that it is nowhere 
asserted that jurisdiction can be con- 
ferred upon the Federal Courts by the 
legislation of the state. Indeed, such 
an inference is expressly repudiated in 


the Penna. Insurance case, ex parte 
Schellenberger, spra, where the Court 


say: “States cannot by their legisia- 
tion confer jurisdiction on the courts 
of the United States, neither can con- 
sent of parties give jurisdiction when 


the facts do not. But both stute legis- 





It would perhaps more nearly accord 
with the principle announced in these 
Insurance cases to say that by the 
legislation of a state, foreign corpora- 
tions doing business in the State may 
be estopped from setting up in bar of 
a suit in the Federal Courts that they 
are not amenable to the jurisdiction. 
But whether this may be the meaning 
of the decision or not, I am constrain- 
ed by the authority of these cases in 
the Supreme Court to hold that the 
jurisdiction of the Court over the pres- 
ent suit is not to be defeated, because 
the defendant corporation was organ- 
ized under the laws of a sister state. 
It was transacting business here, and, 
by the provisions of the local law, 
(Rev. 1877, p. 193,) it is subject to pro- 
cess by serving the same upon one of 
its agents, and has waived its right to 
question the legality of sucha mode 
of service, 





OUR MISCELLANY. 


IMPORTANT DECISIONS ELSEWHERE. 


Agency.—aAn agent for the sale of goods, 
with an interest in the proceeds, is not depriv- 
ed of the power to sell by the death of the 
principal. The terms of the agency were that 
the agent should sell the goods and out of the 
proceeds pay certain lien and other claims, 
and apply the balance, first to the payment of 
certain notes he held against the principal 
and return the overplus to the principal. 
Held, that the power was not extinguished by 
the death of the principal, that the agent had 





a right to selland apply the proceeds as agreed, 
and to pay his own notes in full, even though 
the estate was rendered insolvent and other 
creditors received only a percentage. Merry 
v. Lynch. Sup. Ct., Maine. 


Bills and Notes.—Testator drew acheck, 
a few days before his death, payable to his 
wife or her order. She indorsed it and de- 
posited it with foreign bankers, and drew 
against the amount. The checks were not 
presented for payment at the bank on which 
they were drawn until after the death of the 
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testator. Held, a good donatio causa mortis, 
Rolls v. Pearce, 5 Ch. D. 730. (Eng.) 


Gaming.— The appellant, a licensed per- 
son, suffered to be played on the licensed 
premises a game called Puff and Dart, the ob- 
ject in which is to hit a mark on a target with 
a small dart blown through a tube. The play- 
ers each contributed 2d. as entrance money, 
the total sum so contributed being applied to 
the purchase of a rabbit as a prize for the 
winner of the game. Held (Cockburn, C. J.. 
doubting), that the appellant was rightly con- 
vieted of suffering gaming on the licensed 
premises under 35 & 36 Vict., c. 94, 5. 17, 
sub-s. 1. Bew v. Harston, L. R., 3Q. B. D. 
454. (Eng.) 





PERSONALITIES. 

J.Van Dyck, Esq.recently in the office of R. 
C. Belville, Esq., Clerk of the U. 8. District 
Court, Trenton, has opened an attorney’s of- 
fice in Washington, New Jersey. 

R. V. Lindabury, Esq., has removed his 
office from Jersey City to Elizabeth. 


COURT NOTES. 

On the 15th inst. (Oct.) Chancellor Run- 
yon delivered an order in the Court of Chan- 
very which provides that in ten days after the 
promulgation of said order, and every sixty 
days thereafter, all Boards of Directors or 
Boards of Managers of all savings banks and 
iustitutions within the jurisdiction of the 
Court, shall make a statement to the Chancel- 
lor of all cash and securities that may be im- 
mediately convertible into cash, without dan- 
ger to the institution, so that the Chancellor 
may order a distribution of such surplus 
among the depositors when such surplus 
reaches the amount of ten per cent. over and 
above the legalized assets of the bank or in- 
stitution. 

At the October term of the Court of Chan- 
cery, there were 125 cases on the calendar. 
The Chancellor stated that during vacation he 
had written 54 opinions. 


GENERALITIES. 


fhe New York correspondent of the Cin- 
cinnati Gazette, speaking of J. Fenimore 
Cooper's notorious libel suits, says that James 
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Watson Webb and Thurlow Weed are the 
only editors now living whom he sued, and 
adds: ‘‘ Cooper sued each of them for criti- 
cising his books, and obtained a small amount 
of damages. Even Greeley was also mulcted 
for a similar critique. Cooper, however, was 
the greatest sufferer. He lost the respect 
which his genius might have commanded,and 
his life was evidently shortened by the vexa- 
tion which he had inflicted on himself. He 
always summed up his cases, which he did in 
so masterly a manner that it commanded gen- 
eral admiration. In fact, Cooper was the finest 
speaker in the record of American author- 
ship, and Ishall never forget one of his pleas 
which it was my privilege to hear. He died 
poor, for his books became unpopular, and 
every suit he gained impaired his literary 
capital. This was his weakness, and he had 
to suffer its consequences,” 


Blackstone’s Commentaries are béing trans- 
lated into Chinese by the Secretary of the 
Chinese Legation at London. So is Parson’s 
Law of Contracts. 


The old court house of Plymouth, N. H., in 
which Daniel Webster made his first plea, has 
been restored and presented to the Young La- 
dies Library Association of Plymouth by the 
Hon. H. W. Blair of that town. 


HUMORS,OF 'THE LAW. 

The Chicago Legal News, speaking of Judge 
Beck, of Wyoming, oddly enough says: ‘He 
even carried his whim of professional propri- 
ety so far as to prohibit swearing in court,and 
is said to have fined a lawyer who swore at a 
witness during his cross-examination. Another 
peculiarity of this Judge is a dislike of seeing 
attorneys, when arguing a case before him, 
pass around a bottle of whisky, and he is said 
to be violently opposed to lawyers treating 
the jury to ** drinks” while a trial is in pro- 
gress. Judge Beck is said to have violated 
common decency by refusing to proceed with 
a case until the attorueys engaged in it should 
put out their pipes; and a community ouce 
rose in indignation when he ordered a lawyer 
to remove his feet from the judge’s desk,” 


Mm Chitty relates an anecdote of a young 
attorney who had been carrying on acorres- 
pondence with a young lady, in which he had 
always, as he thought, expressed the greatest 
caution. Finding, however, that he did not 
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perform what he had led the lady to believe 
that he would, she brought an action for 
breach of promise of marriage against him. 
When his letters were produced on the trial, 
it appeared that he had always concluded— 
‘*this, without prejudice, yours faithfully, C. 
PD.” The judge facetiously left it to the jury 
to determine whether the concluding words, 
being from an attorney, did not mean that he 
did not intend to prejudice the lady ; and the 
jury found accordingly. 





NEW PUBLICATIONS. 
Revision or tue Strarutres or New JERSEY. 
Published under the Authority of the Legis- 
lature, 1877, Pp. 1602. Price, 1 vol. $9.50. 


The above reaches us just as we go to press ; 
but rather than delay its notice until our next 
issue, we shall briefly call attention to it im- 
mediately. Doubtless the lawyers of the 
State have already supplied themselves with 
this work, it being to them more a matter of 
necessity than any book connected with their 
profession ; but possibly Justices, Students, 
etc., have postponed securing it, not exactly 
understanding what it is. 

It is needless to say that this is the culmi- 
nation of years of work and waiting ; of work 
ou the part of the revisers, of waiting on 
the part of all those connected with the exe- 
cution or dispensation of the law in this State. 
The situation of our statute laws heretofore 
has been just this: ‘That the Nixven’s Digest 
of 1868, the last full compilation of our laws, 
was unreliable, because incomplete, and near- 
ly one-half of its contents was voided by re- 
pealers ; that the Revisions of 1874 and 1875 
were also incomplete, badly arranged, illy in- 
dexed, and had no annotations or head indi- 
ces whatever ; aud that, to ascertain the law 


on any oue subject it was necessary to handle 
at least twelve volumes— Nixon's, the Revision, 
aud the Pamphlet Laws from 1869 to 1878. 
Perhaps no State in the Union had its laws in 
a worse plight, so far as getting at them 
The present revisers, Chief 


was concerned. 
Justice Brastey, Justice Depve and Hon. 
CorTLANDT PaRkER, were appointed, as early 
as 1871, to ‘revise, simplify, arrange and 
consolidate” public statutes, and put them in 
this form; but, from pressure of work, or 
other circumstances, over six years have pass- 


* 
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ed, and all this while the Bar and others in- 
terested have wandered in the slough of dark- 
ness and inconvenience. But there is light at 
last, and we welcome it! 

This Revisian is nearly as large as Webster's 
Dictionary, having exactly 1602 pages, (al- 
though.not so numbered.) It is a complete 
compilation of all public acts now in force, 
but not including those of 1878. Its print is 
admirable, the type being clear and press- 
work unexceptionable. Of course it is no se- 
cret that the credit of the full and accurate 
footnotes, which are, perhaps, the best of any 
similar work in this country, is due to that 
indefatigable, painstaking digester, Joun H. 
Srewart, Esq., author of Stewart's Digest and 
now the Chancery Reporter of the State, who 
had the assistance of the Law Reporter, G. 
D. W. Vroom, And not only are the 
foot-notes, but the head and side indices, and 
the very full index to all the contents at the 
close of the volume, such as, if done by other 
editors inother States, were never better done; 
and they in value are simply inestimable. 
Could we desire any change in the work it 
would be simply that the ** Appendices” were 
fewer ; but to a certain extent these were un- 
avoidable from the tardiness of the compila- 
tion, and it is certainly better to have them 
inserted at the end than not to have the volume 
complete to date. 
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Whoever now, therefore, desires one vol- 
ume to handle instead of twelve, and cer- 
tainty for uncertainty, will need to have this 
Revision. 

Received from Fred. D. Linn, Esq., State 
Agent for the work, 47 Montgomery St., 
Jersey City. 
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